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Procedures of the American Arbitration Association
(AAA) do not have special rules for expedited proceed-

ings, whereas the Commercial Arbitration Rules of the

AAA provide special Expedited Procedures which ap-
ply in any case — given that a clalm or counterclaim

does not exceed $75,00042,

There are a lot of further proposals of different
stitutions for arbitration and suggestions of experi-
enced practitioners for controlling time and costs in
arbitration®® which can not all be listed here. The
“name of the game today” in international arbitration
is — as American lawyers have accurately formulated*

- “to use all available procedural tools to develop an

increasingly etficient and effective process”.

IV. “Americanization”

1. In recent years there has been increasing discus-
sion, -especially in the American arbitration commu-
nity, about the “Americanization” of international ar-
bitration notable by the adoption of cumbersome
American procedures and litigation-like practices that
complicate the resolution of arbitral disputes®s.

A noteworthy analysis of the U. S. influence in inter-
national arbitration®® highlights that the most signifi-
cant factor in Americanization would be the “soft
power” of the Anglo-American law firms, relying on
its “magnetic attraction” to legal service providers and
consumers worldwide “that will ensure that they will
‘be the defining feature in the future of international
arbitration”. The analysis ascertains that the growing
influence of American law firms would suggest the
increased use of a common-law adversarial style, and
that it would be quite common for sophisticated Amer-
ican litigators to assume they could “do” international
arbitration by applying the skills learnt in their court-
‘rooms, including discovery techniques*’. The s1tuat10n
IS snmlarly viewed by other American lawyers*S,
stress that American law firms have _mereas_ed their
role in the arbitration realm over the past twenty years

and also represent non-American corporations, foreign

‘individuals and foreign governments who have con-
sciously selected American counsel — this against a
backgmund of rising international trade disputes, In-
creasmg globalization, increasing complexity, and in-
creasing monetary amounts at stake. The strong assess-
ment remains that Americanization including aggres-

sive -pre-trial discovery, aggresswe cross-examination,

and novel and strategic claims “may very well continue

and gain increasing acceptance”#”.
Other voices in the U.S. realize this development as

“the problem”? and percewe that a growing number
of businesses would “appear to be turning away from -

arbitration and resolving their international commer-
cial disputes the old-fashioned way — in the courts”.
They recognize that many of those involved in interna-
tional arbitration were pushing back against the Amer-
icanization of the process, because businesses were
complaining to arbitral institutions and were demand-
ing change and improvement of international arbitra-
tion; the prognosis is made that otherwise “arbitration

will lose much of its luster”>!. It is reported that busi-

‘nesses seem to be becoming sceptical about what they
would have to gain from including arbitration clauses
and utilizing arbitration forums, when litigation tools

who
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are increasingly used as part of arbitration — detecting
that “the more arbitration becomes a litigation look-
alike, the less effective it becomes™?2.

‘Some other lawyers>> indicate a “third way”. They
assert that contemporary international arbitration pro-
cedures cannot be American, European or Asian - “but
rather international and flexible”, so that ultimately
there should be no “standard” or “usual” procedural
approach in international arbitration, but the indivi-

dual procedural approach for the ﬂeeds constraints

and dynamics of every case”®. As mternatlonal arb1tra—
tion is an extremely flexible process, the answer to the
criticism about the increased cost and time should be
“to manage the process more efficiently and effectively,
and to develop new and better ways”>°.

2. To what extent U. S.-style litigation sets the tone

~of international arbitration is largely based on anecdo-

tal evidence as a detailed, empirical study of arbitral

proceedings is difficult to perform, due to their con-

fidential nature. Some information on the current con-
tent of international arbitration proceedings can be
taken from the data of the 2012 1.A. Survey, for exam-
ple information about document production. Further-
more, the IBA Rules could possibly show some
“homogemzatmn of common and civil law practices’

42} See International Dispute Resolution 'Preeedures of the AAA
from 2009 and Commercial Arbitration Rules of the AAA from 2013,

pp- 10, 33, E-2; from www.adr.org/aaa.

43) See, e. g., ICC, Techniques for Controlling Time and Costs in Ar-
bitration, - second ed1t10n 2012, supra FN. 32; Béckstiegel, supra
EN. 33, pp. 1 et seq.

44) Mebrem/joehum Is International Arbltratle-n Too American?,
2 Global Bus. L. Rev. 47, 2011, from http.://engagedscholarship.csuo-

hio. edu/gblr!voiilhssl/t:’:
- 45) See,e. g., Alford, The American Influence on International Arbitrati-

on, Ohio State Journal on Dispute Resolution [VOL.19.2003], 2008,
pp:. 69 et seq.; Born, International Commercial Arbitration, Kluwer Law

International, 2009, p. 1792; Jacobs/Paulson, The Convergence of Rene-

wed Nationalization, Rising Commodities and “Americanization” in Inter-
national Arbitration and the Need for More Rigorous Legal and Procedural
Defenses, Texas International Law Journal [VOL.43:359],2008, pp. 365 et
seq.; Seidenberg, International Arbitration Loses Its Grip — Are U.S. lawy-
ers to blame?, 2010, from http:www.abajournal.com/magazine/article/in-
ternati’enal_.arbitratien_leses-_.its _grip;. Kobh/Hager, Ordering Costs to
Temper the “Americanization” of International Commercial Arbitration,
2010, from wwiw.perkinscoie.comfjhager/?op=news; Strong, Discovery
Under 28-U.S. C. § 1782: Distinguishing International Commercial Arbi-
tration and International Investment Arbitration, 1 Stanford Journal Com-
plex Litigation (2013), p. 93, from ilréports. blogspot com/2013/. . Jstrong-

discovery-un; Mebrem/]ochum see supra FN. 44, pp. 47 et seq.; see also
Yanos/Mascarenhas and Richardson/Yalcinkaya, 2013 supra FIN. 26; see

‘also Berger, Elsing, Ge?'stenmezer Hobeek/Mehnkeﬁ/Koebke and Menon,

supra FIN. 27.
46)-See Alford, supra FN. 45, pp. 80 81, 88.
47) See Alford, supra FN. 45, pp. 83, 84
48) See, e.g., ]aeobs/Pdufmn supra’ FN. 45, pp 365 et seq, at

pp. 368, 369.

~ 49) ]aeebs/Paulson, supra FN. 45, p. 369; their ,.preeendltlon_ “so
long as commercial parties to international transactions believe that

American firms give them the best chance for a favourable outcome”,
50) See, e.g., Seidenberg, supra FN. 45; Richardson/Yalcinkaya, su-
pra FN. 26; Koh/Hager, supra FN. 45.
- 51) See Seidenberg, supra FN. 45. |
~ 52) See Richardson/Yalcinkaya, supra FN. 26.
53) See Born, supra FN. 45, pp. 1785 et seq., at p. 1792; Mebrem/
Jochum; supra FN, 44, pp. 47 et seq., at p 58.
54) See Born, supra FN. 45, 1792.
55) See Mebrem/Jochum; supra FN. 44, p. 58.
56) See, e. g., Sutelsze/Wzrrh Witness Evidence: Written or Oral, Who
asks the- Questmns?’, in: Bockstiegel/Berger/Bredow, The Taking of Evi-

‘dence in International Commercial Arbitration, 2010, Carl Heymanns Ver-

lag, pp. 33 et seq., p. 35; Bockstiegel, supra FIN. 33, p. 2; IBA Rules of Evi-
dence Review Subcommittee, Commentary on the revised text of the 2010
IBA Rules on the Taking of Evidence in International Arbitration, p. 2, from °
http://www.ibanet.org/Document/ Default.aspx?. . .0E08.
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and thereby revealing the relative predominance of the
different systems. '

2.1. The 2012 [.A. Survey reveals that requests for
document production are common in international ar-

bitration, but much more frequent in the common law -

world because 74% of common law respondents com-
pared to only 21% of civil law respondents said that
three-quarters or more of their arbitral cases involved
such requests®’. But only 40% of common law respon-

dents — and merely 17% of civil law respondents —

believe that document production materially affected
the outcome of the case in at least half of their arbitra-
tions>®. This data might indicate that document pro-
duction is ordered in a high percentage of the cases
with relatively small material consequences to the out-
come®”. It is astonishing that despite these findings,
and the fact that document production is the most
costly element of international arbitration®’, this dis-
covery device is commonly used in international arbi-
tration.

This clear preference of common lawyers for discov-
ery, particularly document production, has historical

roots. By 1938, the Federal Rules of Civil Procedure®!

had assembled in its Rules 26-37 all the different dis-
~ covery mechanisms available in the United States and

in the following years the individual states adopted
substantially similar discovery procedures®*. Discovery
was thereby established and belongs to the legal tradi-
tion and culture in the United States of America®3, The
scope of discovery is very broad and comprises discov-
ery by production of documents in the possession of
the opposing party or a not involved third person and
since 2006 includes electronically stored informa-

tion®*, This can lead to the production of millions of
documents and/or emails®’. Beginning in the 1970s,

57) See 2012 I.A. Survey, supra FN. 37, p. 20

58) 2012 L.A. Survey, see supra FN, 37, p. 23. |

59) This assumption seems to be confirmed by the answers: to the
question: ,,Over the past 5 years, in what % of your arbitrations do
you believe that documents obtained through document production ma-

terially affected the outcome of the case?” 71% of the respondents be-
lieved that in 0 — 50% of their arbitrations document produc:tmn mate-

rially affected the outcome of the case, 29% believed this in. 50 -
100%. This does not contradict the survey’s assertion “that documents

obtained through document production are crucial to a statistically si--

gnificant percentage - of arbitrations”. See 2012 L.A. Survey, supra

FN. 37, p. 23.

60) See the 2010 Intematlonal Arbitration Survey by the School of
International Arbitration at Queen Mary, University of London, from
hetp://www.arbitrationonline.org/research/2010/index, p. 32. Accordmg
to the respondents of this survey, disclosure of documents contributes
most to length of proceedings (24%), followed by written submissions
-~ {18%), the constitution of the tribunal (17%) and hearings (15%).

61) Federal Rules of Civil Procedure of 1938, latest version 2013,
from www.law.cornell.edu/ rules/frep. |

62) See, e.g., Hazard/Leubsdorf/Bassett, Civil Procedure, sixth editi-
on, Foundation Press (2011), pp. 334 et seq.,
Kern, supra FN. 24, p. 83.

63) See, e. g., Raeschke- Kessler, Dlscavery in Intarnatmna[ Commer-

cial Arbitration, in: Bdckstiegel/Berger/Bredow, The Taking of Evidence
in International Commercial - Arbitration,  Carl Heymanns Verlag
(2010}, p. 45; Reitz, Why We Probably Cannot Adopt the German Ad-
vantage in Clvll Procedure, in: 75 lowa L. Rev. 987 1989-90, pp. 987
et seq., at pp. 988, 992, 995 1007; Gerber, Extraterritorial Discovery

and the Conflict of Procedural Systems: Germany and the United States,
in: The American Journal of Comparative Law volume 34, number 3

1986, pp.7435 et seq., at p. 750: “From the perspective of U.S. law, pre-

trial discmvery' is an integral and necessary part of the litigatic)n'pm»

cess”
64) Federal Rules of Civil Procedure, see supra FN. 61, Rules 26 and

34; see furthermore, e.g., Alford, supra FN. 43, p 84; Schacfe supra
FN. 19, margin no, 111, 120.

‘www.actl.com/AM/Template.

at pp. 335, 336, 337;
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such excesses have led to some concerns and discus-
sions in the American law community about the
breadth and burden of undue discovery®®. Reforms
were made in 1993 and 2000, but they do not seem to
alter the handling and scope of discovery in the USA
dramatically — “fishing expeditions” are reported to be
customary and-the courts seem to be reserved in their
use of the possibilities of protective orders®’. Most
American lawyers obviously approve this status quo
eiven that in civil proceedings “all cards must be on
the table” in order “to leave no stone unturned” in
finding the “absolute or ultimate” truth and to discover
any possible “smoking gun” by means of adversarial
procedures®®.

Although requests for document pmductmn are
common in international arbitration, the extent of
U.S.-style discovery may vary from very extensive to
only limited document production — depending on the
nature of the dispute, the applicable law, and the par-
ties, lawyers and arbitrators who are mvolved. Should
all come from a common-law background, they will
probably use all the possibilities of discovery designed
for the particular dispute, possibly assuming that this
is essential for a fair and proper proceeding. It could
be different if those involved come from different

countries with different legal backgrounds. In any
case, the civil law approach of taking of evidence, for

instance as regulated by the German Code of Civil
Procedure (hereafter: CCP), might have a hard time
competing with international arbitration despite its un-
disputed advantage of much higher efficiency®’. In

65) See examples of discovery cases at Schack, supra FN. 19, margin
no. 113 (danger of “information-overkill”}; production of more than 4
million insurance policies in one case; 35 million documents in another
case; pmductmn and translation of thousands of documents in Japanese
language in a third case. On the explosion of electronically stored infor-
mation (“curse of XeroX/Microsoft”) see, e. g., Finizio, Discovery in In-
ternational Commercial Arbitration, in: Bockstlegel/Berger/Bredow, The
Taking of Evidence in International Commercial Arbitration, Carl Hey-
manns Verlag (2010), pp. 57 et seq., at pp. 76-78.

66) For particulars see nght/lelar/Marcus Federal Practice and

Procedure, Thomson Reuters (2010}, p. 127 et seq.
67) See  Wright/Miller/Marcus, supra FN. 66, pp. 129 et seq., at

pp. 133, 134; Schack, supra FN. 19, marginal no. 111, 114.; Final Re-

port on the joint project of the American College of Trlal Lawyers Task
Force on Discovery and the Institute for the Advancement of the Ame-
rican Legal® System, 2009, particularly pp. 2, 8, 9, 12, from
cfmsSection. . 'tamplara A preliminary
dmfr of proposed amendments to the Federal Rules of Civil Procedure
in the USA (2013), relating to proportionality, is aimed at cutting down
on excessive discovery by adding the requirement to Rule 26 (b) (1)
that discovery be “proportional to the needs of the case”, from hhtp:/
www.omm,.com/client-alert-proposed amendments. In England, discov-
ery has been reduced to “disclosure” since 1999, as a result of the Lord
Woolf-Reform, especially by the new requirement of proportionality;
see Kern, supra FN, 24, p. 84,

68) See, e.g., Finizio, supra FN. 65, pp. 58 67: Schack, supra FN.
19, margin no. 111; Kern, supra FN. 24, p. 83; Raascbka Kassle?* supra
FN. 63, p. 45; Trzrrmaﬂn Basics and Differences of the Cﬂntlnental-
and Cﬂmmon fav System and State Court Proceedings, in: Bockstiegel/
Berger/Bredow, The Taking of Evidence in International Commercial
Arbitration, Carl Heymanns Verlag (2010), pp. 15 et seq., at p. 20;
Stiirner, U.S.-amerikanisches und europdisches Verfahrensverstandnis,
pp. 782, 783, in: Festschrift fur Ernst C. Stiefel, 1987; Gerber, supra
FN. 63, p. 767: Demeyere, The Search for the “Truth” Rendering Evi-
dence under Common Law and Civil Law, in: SchiedsVZ 2003 pp.
247 et seq., at p. 248; Elsing, supra FN. 5, p. 121.

69) See V below. See also the WiP Rule of Law Index 2014 pp. 99,
158, 195, from http: //WDrld]ustlcepm}ect org/rule-of-law-index: Ger—
many ranks in third place out of 99 in “Civil Justice” (béhind Norway
and Netherlands) v the United States ranking of 27; and 1in the scale of
0 - 1.00, Germany scores 0,92 in “effective enforcement” v U.S. score

of 0.53.
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principle — with few exceptions”® — the CCP allows the
parties for example only to rely on documents which
are in their possession. The continental approach to
civil litigation could therefore be seen as a search for
“relative” or “judicial truth”, the aim of the German
civil procedure is recognized as the realization of the
* material individual rights”!. An American lawyer”* de-
scribes this litigation process reasonably as “intended
to be a means of resolving disputes in society with the
maximum dispatch, a minimum of interference with
private rights and a mimimum cost to society”

2.2. The IBA Rules have, persuant to its Preamble,
the intention “to provide an efficient, economical and
fair process for the taking of evidence in international
arbitrations, particularly those between parties from
different legal traditions”. This does not answer the
question of the relative predominance of the different
legal systems. One of the most crucial issues is the

- regulation of document production in article 3
IBA Rules. The assessment”? that the “common-law

lawyers won this debate” because article 3 requires the

opposing party to produce all requested documents in

1ts possession might be a little premature as the limita-
tions of article 3 seem not to have been taken into
account. Article 3 uses the limiting wording “relevant
to the case and material to its outcome” four times:

first, in the context of relevancy of a document request
(artlcle 3.3 (b)); second, in the context of a request to

rule on an objection to a document request (article
3.7); third, in the context of a request for production
of documents from a person who is not the party
(article 3.9); and fourth, in connection  with the sub-
mission of additional documents (article 3.11). Besides
other restrictions on document production, for exam-
ple that a request shall contain a description of each
requested document sufficient to identify it (article 3.3
(a)), the requirement of relevance to the case and espe-
cially of materiality to its outcome is probably the
most crucial. This could really be seen as a decisive
step towards the continental approach of “relevant”
for the resolution of the case” and thereby for more
etficiency in international arbitration. Nevertheless, ar-
ticle 3 of the IBA Rules allows requests for production
of documents in the possession of the opposing party
or a not involved third person (thereby possibly mak-
ing the claim conclusive) and might also remain a
discovery tool although structured to prevent broad
“fishing expeditions™>.

In any-case, the IBA-Rules avmd U. S.-style pretrzal
‘discovery — seen as the most time- and cost-consuming

‘part of the American litigation process — and thereby

concede a more proactive role in the taking of evidence
to the ‘arbitral tribunal76. The arbitral tribunal shall
have “complete control” over the evidentiary hearing
and may limit or exclude any “irrelevant, immaterial,
unreasonably burdensome” question to a witness (arti-
cle.8.2). The arbitral tribunal shall exclude from evi-
dence or production any document, statement, oral
testimony, or inspection for “lack of sufficient rele-
vance to the case or materiality to its outcome” (article
9.2 (a)) or other itemized reasons. It seems noteworthy
that this article places a similar limitation on oral
testimony to that on document production. This

~speaks in favor of more efficiency and less waste of

of the
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- time and money in international arbitration. The bitter
- pill for civil-law lawyers may be that the common-law

standards of witness preparation, . written witness

statements and witness examination by parties or their

lawyers in an adversarial style form the basis of the
IBA-Rules (see articles 4.3, 4.4 and 8.3 (a), (b)). The
pros and cons of “witness coaching” and the resultant
“cross-examination” for checking improper witness

preparation have been discussed ad nauseam, yet these

tools seem to be becoming standard features in inter-
national arbitration”’’.. This creeping standardisation
could also be said of the witness of fact examination
which the IBA-Rules leave to the parties — despite the

premise of the seemingly contradictory “complete con-
trol” over the evidentiary hearing by the arbitral tribu-

nal, which “may ask questions to a witness at any
time” (article 8.3 (g)). This structure of witness exam-
mation seems to be similar to the U.'S. Federal Rules of
Evidence and very common in international arbitra-
tion”%, _

All in all, the IBA-Rules appear a reasonable and
pragmatlc compromise of two different legal cultures
in the area of taking of evidence. They contain some
valuable tools of civil-law procedure but seem to be

- predominantly orientated towards common-law pro-

ceedings. “Homogenization” of common and civil law
5 g

‘practices should theretore be seen as an ongoing aim in

international arbitration. _

3. The prognosis that Americanization of interna-
tional arbitration — including aggressive pretrial dis-
covery — “may very well continue and gain increasing
acceptance”’” may not have been refuted. However,

‘international arbitration seems to be on the right track

to dispense with disputed litigation tools, manage the

70} Exceptions are given by Sec. 142, 421 et seq. CCP. The scope of
application of these exceptions seems to be small and alien to US-style

| d1sc.()very See, e.g., Zekoll/Bolt, Die Pflicht zur Vorlage von Urkunden

im Zivilprozess — Amerlkamsche Verhiltnisse in Deutschland?, in: NJW
2002, pp. 3129 et seq., at pp. 3131, 3133, 3134; Kern, supra FN, 62,
DP. 83 84. Regarding the fact finding process in Germany, see, e. g,
Trzrtmaﬂn supra FN. 68, pp. 18-22; Elsing, supra FN. §, p. 122;
Raeschke- Kess!er supra FN. 63, p. 48. -

71) See, e.g., Baumbach/f_,aurerbacbXAlbers/Hartmaﬂﬁ,- commentary

on the CCP, 72st edition, Verlag C.H. Beck (2014), introduction I,
margin no.- 9.

72) Gerber, supra FN. 63, p. 769,
See Alford, supra FN. 45, p. 84.

73)
74} See V below.
75) See IBA Rules of Evidence Review Subcommittee, supra FN. 56,

p. 8.

76) See, e.g., Gerber, supra FN. 63, pp. 751, 752, 7535 Berger, supra
FN. 27, pp. 292, 293.

77) See, e.g., Surclefe/Wzrrb supra FN 56, pp. 35 39; Timmerbeil,
Witness Coachmg und Adversary System, Verlag Mohr Su:beck (2004),
p. 186 (summary); Bdockstiegel, supra FN. 33, p. 2; Kern, supra FN,
24, pp. 87, 88; Kneisel/Lecking, Verteidigungsstrategien gegen die An-
ordnung der Document-Production, in: SchiedsVZ 2013, pp. 150 et
seq., at p. 151. The 2012 L A. Survey, see supra FN.-37, pp. 26, 27,

- shows that 90% of respondents consider cross-examination to have

been either always or usually an effective form of testing the evidence
of fact witnesses. 62% of respondents thought mock cross-examination
of witnesses prior to the hearing as generally appropriate {24% no,
14 9% unsure). ‘

78) Federal Rules of Evidence, updated 2014, from www.FederalEvi- |
dence.com. Rule 611 regulates that the “court should exercise reasona-
ble control over the mode and order of examining witnesses .”. Rule
614 (b} regulates that the “court may examine a witness regardless of

- who calls the witness.” The 2012 I.A. Survey, see supra FN. 37, p. 2§,

shows that in most arbitrations witnesses are questioned by counsel
(83%) rather than by arbitral tribunal (17%). More common lawyers
(75%) than civil lawyers prefer witness examination prxmanly by coun-

Sel
79) See Jacobs/Paulson, supra FN. 45, p. 369.
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arbitral proceedings more efficiently and etfectively,
and develop tried and tested tools. This positive assess-
ment could be confirmed by the broad accordance
within the arbitration community that the limiting
wording of “relevant for the case and material to its

outcome” in article 3 of the IBA Rules should be the

standard for document production in international ar-
bitration®V

V. Relevancy

The term “relevancy” is well-known in U.S. legisla-
tion and litigation refering to discovery. The German
“Relevance Method” uses this term too, but with a
very different understanding and background in the
German civil procedure.
method and the German system of civil litigation could
possibly be useful to improve the threatened etficiency
in international arbitration, but the differences in the
understanding of relevancy, of the civil procedure and
especially of the judge’s role in the different legal sys-
tems should be noted in international arbitration to
avoid misunderstandings and distrust. Therefore, bet-
ter information regarding the differing approaches to
finding the truth could be helpful for common- and
civil-law lawyers to use the best procedure and tools
for the arbitral case at hand. .

1. There are two different standards of relevancy
under U.S. procedure, one for the pretrial discovery
process and another for the trial®'. The scope of pre-
trial discovery is described in Rule 26 (b) (1) of the
Federal Rules of Civil Procedure (hereafter: FRCP)32
which uses the word “relevant” three times: first, for
attorney-managed discovery of information ° relevant
to any party’s claim or defense”; second, for court
managed 'discoveryg?’ that can “for good cause” include
' in‘formation ‘relevant to the subject matter involved in
the action”;
which does net need to be admissible at the trial “if the
discovery appears reasonably calculated to lead to the
discovery of admissible evidence”. The wording and
structure of Rule 26 (b) (1) allow for wide-ranging
discovery. Most American courts still seem to employ a
liberal discovery standard envisaging relevancy as ex-
tremely broad, and permit discovery unless it is clear

that the information sought has no possible bearing on

the claims and defenses of the parties or otherwise on
the subject matter of the action®?, This is the under-
standing of “relevancy” which civil-law lawyers/arbi-
trators should have in mind when discussing proce-
dural problems with their common-law partners in

international arbitration.
The broad U.S.-style discovery is to be seen against

the background of the search for the “absolute truth”

by the possibilities of the American civil procedure®’
A civil action starts by filing a complaint with the
court (Rule 3 of the FRCP). This complaint need only
contain a “short and plain statement of the claim”
and a demand for the relief sought (Rule 8 (a) of the
FRCP). Likewise, the responding party must state “in
" shc)rt and plain terms its defenses to each claim” (Rule

8 (b) of the FRCP). The statement of claim serves the
purpose of notitying the opposing party of general
issues in a case (dominant form of “notice plead-
ing”%6). The further substantiation of the facts of the

The advantages of this

_determining the action”

and third, for “relevant information”
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dispute (thereby possibly making the claim conclusive)
and the necessary investigations take place in the pre-
trial discovery stage of the U.S. litigation process.
Since 2007, the U.S. Supreme Court seems to demand
more substantiation in the complaint in special cases

requiring “enough facts to state a claim to relief that

is plausible on its face”®’. Later in the trial itself, it is
not allowed to introduce new evidence, which may be
why American lawyers tend to expand discovery as a

precaution.

American lawyers are therefore focused on establish-
ing the facts of the case in the pretrial discovery phase.
The term relevance only applies to the “claim or de-
fense”, or to the “subject matter involved in the action”
or to the “discovery of admissible evidence” and not to
a legal provision as a basis for decision-making or, as
does the term materiality in article 3 of the IBA-Rules,
to the “outcome” of the case itself. This could be a
little different in the trial stage where the relevance
question for purposes of admissibility is governed by
the U.S. Federal Rules of Evidence®®. Rule 401 estab-
lishes the relevance of evidence under two conditions:
first if the evidence “has any tendency to make afact

more or less probable than it would be without the

. and second if “the fact is of consequence In
. The first condition seems to
be relatively vague. The second condition could be
related more to the end of the litigation process but
does not relate necessarily to an “ultimate” fact® and
seems therefore not to be strictly directed to the “out-
come” of the case.

The pretrial phase 1s governed by the partles and
their lawyers with relatively minimal judicial over-
sight, using especially protective orders (rule 26 (c) of
the FRCP). Their responsibility for fact investigation
continues and they also dominate the subsequent trial

evidence”;

- proceedings by fact presentation. Here, the judge’s role

seems to be primarily that of a referee between OpPOS-

ing parties and lawyers, only rarely questioning wit-

nesses or participating actively in the fact presentation
process. Individual judges may decide against a passive

80) See the 2012 IA Survey, supra EFN. 37, p. 21: 70% of the re-
spondents voted for this standard in article 3 of the IBA Rules.

81) See for this and the following, e.g., Gerber, supra FN. 63,
p.761-763; Wrrght/lelerfMarcus supra FN. 66, p. 125-135, 150,

82) Federal Rules of Civil Procedure, see supra FN., 61, -

83) This is the case when a party objects the discovery as not rele-
vant and asks for a protective order by the court persuant to Rule 26
(c). Then the court has to decide about the relevancy.

84) See court decisions cited by Wright/Miller/Marcus, supra FN. 66,
pp. 133-137.

85) See for the U.S. pretrial civil procedure e. g., Schack, supra FIN.
19, margin no. 83 et seq.

86) One goal of the FRCP from 1938 was to relax the strict rules of
“code pleading™; see, e.g. Hazard/Leubsdorf/Bassett, supra FN. 62, p
335. But the U.S.-State Florida, e.g., does not have “notice pleading”;
see Rule 1.110 (b) (2) of the Florida Rules of Civil Procedure, from
phonl.cemfﬂJaw/rulesffrep/: “A pleading ... must state a cause of ac-
tion and shall contain ... a short and plain statement of the ultimate

facts showing that the pleader is entitled to reliet .”

87) See Schack, supra FN. 19, margin no. 99; Campbell, A “Plausi-
ble” Showing after Bell Atlantle Corp. . Twombly, 2008, from
http://works.bepress.com/charles_campbell/1; there it is reperted that
the case Bell Atlantic was cited in over 6,000 cases in just its first year,
which could show the great interest of U.S. civil litigation on this new

view of the Supreme Court,
88) Federal Rules of Evidence, supra FN. 78. See also Wrzghthterf

Marcus, supra FN. 67, pp.125, 126.
89) See Notes of Advisory Committee on Proposed Rules to Rule
401, from htep://www.law.cornell.edu/rules/fre/rule _401.
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umpire style and use a more proactive role?®. Whatever
the case, the judge’s sole responsibility for determining
and applymg law is not the central focus of the trial

process. Therefore, an opening . presentation of the

judge’s prellmmary deliberations” (Voruberlegungen)-

on the case before a final decision would be unusual in
U.S. litigation and judges might fear disqualification
for bias if they attempted it. The judgement puts an
end to the process and allows the court for the first
time to fully reveal its view of the case. This — and the
legal background — may explain why American law-
yers and judges seem to have difficulties relatmg the
terms “relevancy” or “materiality” to the term “out-
come” of the case, particularly during the pretrial
phase but possibly also during the trial phase itself.

2. The German “Relevance Method” is best seen as a
familiar, trusted technique to enable a time- and cost-
saving processing of civil disputes and helps to avoid
unnecessary taking of evidence. This method should be
viewed in the context of the German civil procedure,
regulated in the CCP, having its own principles and
approach to taking of evidence. The judge is responsi-
ble for actively processing the fact- gathermg as well as
for the application of law to facts, giving him a wide
range in shaping the procedure, espemally during the
hearing of the case.

2.1. This German technique for an efﬁcmnt handling
and for reaching a right decision of civil disputes was
first decribed extensively by a court order from 1852
to remedy perceived defects in civil actions®!. Until
today, this method is especially used by trainee law-
yers, but also by lawyers and judges/arbitrators, help-
-ing them at all stages to think civil cases through and
to take the steps needed. It proceeds in different steps,
- particularly with the identification of those disputed
facts which can be decisive for the outcome of the case.
All facts ~ disputed and/or undisputed — should be
sutted to fulfill all elements of a contractual or statu-
tory provision and could threreby justify the claimant’s
or respondent’s request. These “relevant” facts in this
- very strict sense may often be referred to as “facts in
(ssue” or “ultimate facts” in common law. Only those
dlsputed assertions of the parties which meet this stan-
dard of relevance are suitable for use in the takmg of
evidence??.

This 1s the key issue of the “Relevance Method”

which was disputed in the civil law community in
Germany in the 1970s?°. The point of criticism was
whether the taking of evidence, despite not yet being

certain if a disputed fact was rélevant, but thereby

resolwng the case simply, should be allowed. The dis-

cussion remained quite open, the warning of the over-
estimation of the “Relevance Method” was received,

but the taking of evidence based on-an irrelevant alle-
gation is still mostly seen as a mistake.

2.2. As in U.S. civil procedure, a civil action in
Germany normally starts with a statement of claim,
but must contain a certain specification of the subject
and the reason for litigation as well as a specific appli-
cation (article 253 par. 2 CCP)”*. The claimant has to
present all the facts which are in its view necessary to
justify the application of the claim. A claim is conclu-
-sive, and thereby sufficiently substantiated, if the ‘clai-
mant’s assertions — assuming these are accurate —
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would fulfill all conditions of a legal provision and if
this provision would justify the application®. The
judge has to dismiss the claim without any taking of
evidence if the claim is not conclusive at the end of the
hearing. Only such assertions concerning a conclusive
claim can be of relevance for the decision of the dis-
pute. The respondent’s assertions, including its disput-
Ing, are In its point of view conclusive and thereby —
assuming these are accurate — relevant if they justify
the respondents motion to dismiss the claim. Thus, the
taking of evidence requires the relevance of the parti-
cular assertions for the decision of the dispute and,
moreover, a concrete application for admissible evi-
dence by_the party with the burden of proof.

U.S.-style discovery is therefore foreign to German
law. In Germany, it is not possible to establish the
initial assertions by pretrial taking of evidence to make
a claim conclusive. The audit approach for checking
the relevance of an assertion is a contractual or statu-

tory provision, for example an article of a purchase
contract or article 433 par. 2 of the German civil code

for a claim of payment of the purchase price. As the

aim of American procedure in the pretrial discovery
phase is to establish the facts of the case, the relevance
for the claim refers more to the facts and not primarily

-to their relation to a contractual or statutory provision.

The consequences of these varying approaches to find
the truth and the basis for a fair decision on civil

actions could be enormously different regarding the

waste of time and increased costs which can be linked

“to unnecessary taking of evidence.

2.3. The German “Relevance Method” can not be
seen without looking to the judge’s role in civil proce-
dure. The (presiding) judge is solely responsible for the
preparation of the hearing (article 273 par.2 CCP), for
example by: ordering the parties to supplement or
explain their preparatory pleadings; ordering the par-

“ties to appear 1n person; and/or summoning of those

[
-

90) See, e.g., Gerber, supra FN. 63, p. 753; Hazard/Leubsdorf/Bas-
sett, FN. 62, pp. 5-8; Langbein, The German Advantage in Civil Pro-

- cedure, 52 U.Chi.L.Rev. 823 (1985), pp. 823 et seq., at pp. 858-861;

Manual for Complex Litigation, 4th edition (2004), from htps: Y
public. resource. arg/scrzbd/’8763868 pdf, pp. 139 et seq., at pp. 167-

169.
91) Order of the Appelationsgericht in Naumburg, Germany, from

14 November 1852; see Pack; Methodik der Rechtsfindung im staatli-

chen und kanomachen Recht, Ludgerus Verlag (2004), pp. 25 et seq., at
p. 26. See for the following, e. g., Zimmermann, Klage, Gutachten und
Urteil, 20th edition, C.F. Miiller (2011), margin no. 10 et seq.; Sattel-
macber/Szrp/Sshmchke Bericht, Gutachten und Urteil, 34th edition,
Verlag Vahlen (2008), margin no. 103 et seq., and Sﬁhuscbke/Kessen/
Héltje, Zivilrechtliche Arbeitstechnik im Assessorexamen, 35th edition,
Verlag Vahlen (2013), margin no. 192 et seq.; this book was first edited
1884 by Daubenspeck and is nowadays one of the most important pa-

pers about the “Relevance Method”.
92) See Elsing, supra FN. S, p. 117, also for the different Steps of

the“Relevance Method”.

23) See, e.g., Grunsky, Wert und Unwert der Relationstechnik, in:
Jus 1972, pp. 29 et seq., 137 et seq.; Steines, Arndt, Berg, Gmnsky,
Noch cinmal: Wert und Unwert der Relationstechnik, in: JuS 1972, pp-
520 et seq., 522 et seq., 524 et seq.; ;5 Schneider, Relatlonatechmk in,

MDR 1973, pp. 100 et seq., 103,
94} See for the following, e.g., Baumbacb/Lauterbach/Albersszm-

mann, supra FN. 71, article 253 CCP, margin no. 32; Thomas/Putzo,
commentary on the CCP 34st edition, Verlag C.H. Beck (2013), fore-

word to article 253, margin no. 3§ et seq., especially no. 38.
95) To what extent the claimant has to fulfil this “onus of presentatlon

(Darlegungslast) is a question of the individual case. See, €. g., Baumbach/
Lauterbach/Albers/Hartmann, supra FN. 71, article 253 CCP, margin
no. 32; Dolling, Die Voraussetzungen der Bewmserhebung im Zivilprozess,

in: NJW 2013, pp. 3121 et seq.
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witnesses whose examination has been requested by a
party. He has to schedule the hearing, which normally
consists only of one main final hearing (article 272
par.1 CCP). The court has the duty of clarification and
has to discuss the factual and legal aspects of the case
with the parties, to encourage the parties to fully ex-
plain all relevant facts and to supplement their asser-
tions if insufficient (article 139 par.1 CCP). Moreover,
it is the judge who examines the witnesses, the lawyers
of the parties may pose additional questions. The judge
is responsible for law-determination and law-applica-

tion. At every stage of the proceedings, the court has

the duty to encourage an amicable settlement of the
dispute or of individual issues in dispute (article 278
par.1 CCP). Therefore, the parties themselves should

in principle be present at every hearing as they nor-

mally are best informed about the object at issue.

That principal role as a managerlal judge opens a
creative scope to discuss the case in depth (i.e. the
factual and legal situation) with the lawyers and the
parties at the hearing, to clarify the key issues in dis-
pute and promote suitable and fair compromises?®.
Experience shows that such an open and reasonable
communication between judges, lawyers and parties
requires an appropriate disclosure of the preliminary
deliberations of the court, which is often requested by

lawyers and should involve consent of the litigants.

Naturally, for this the judge has to be open-minded to
better arguments from every party and must be ready
to reconsider any initial position and possibly change
any previous opinion. This self-critical openness of the
court could be helpful in uncovering false estimations

of all paticipants (including the court) and to increase

the willingness to come to a settlement. The danger of
being challenged for bias should not be overesti-
mated”’.

3. The German “Relevance Method” and the Ger:
man system of civil litigation seem to be attractive for
international arbitration because of its advantages to
prevent waste of the court’s and lawyers’ time and of

the parties’ money, thereby protecting the effiency ot

civil proceedings”’®. Not only the strict standard of
relevancy alone leads to greater concentration: of the
proceedings but also the possibilities of shaping the
procedure by a proactive, managerial judge who is
obliged to clarify all aspects of the case w1th the parties
and help to settle the dispute amicably.

But even these obvious advantages encounter differ-
ences in the understanding of relevancy, in the civil
procedure with a pretrial discovery and a separate trial
stage, and in the role of the judge in U.S. civil litiga-

tion. The differences in legal cultures should be moder-

ated in international arbitration by the waiver of pre-
trial discovery in most cases and by inclusion of the
taking of evidence in the arbitral procedure, which
should be under the “complete” control of the arbitral
tribunal, at least as regulated by the IBA Rules for the
evidentiary hearing (article 8.2.). But even if the IBA
Rules are adopted as binding rules or used as guide-
lines, it can be assumed that arbitrators in interna-
tional arbitration with a common law background will

have difficulties understanding, accepting and applying

the precondltmns of relevance and materiality within

the meaning of articles 3 and 9 of the IBA-Rules.
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3.1. As previously stated, an approach for a better
understanding of these terms could come from rule
401 of the U.S. Federal Rules of Evidence’ which
establishes the relevance of evidence under the condi-
tion if “the fact is of consequence in determining the
action”. This seems to be related to the tinal decision —
though avoiding the term “outcome” of the case — even
when far away from the strict German standard of
relevancy. Nevertheless, the U.S. lawyers should gain
better access to the cited wording of article 3 and 9 of

the IBA Rules by considering the term of relevance”

from rule 401 of the U. S. Federal Rules of Evidence.

A possible indication of this approximation may be
seen in the revised 2013 Commercial Arbitration Rules
of the AAA which uses for the production of docu-
ments and of electronically stored documents the re-
stricting. wording “relevant and material to the out-
come of disputed issues” which should result in “not
only cost and time savings, but also a more satisfactory
process for end users”!%0, The 2013 Administered Ar-
bitration Rules of the HKIAC seem to follow the same

“course using for the production of evidence the restrict-

ing wording “to be relevant to the case and material to
its outcome”1%1, The rules of some other institutions
for international arbitration  appear to be more re-
served about limiting the scope of taking of evidence,
seeming to avoid the use of the cited or similar word-
ing102 _

3.2. An increasing proactive role of the arbitral tri-
bunal, 1. e. particularly of its chairman or of the sole
arbitrator, may contribute to greater efficiency of inter-
national arbitration. Here the German experience of
open communication between all participants of the
proceedings, in principle also in the presence of the
parties themselves, and the tribunals obligation to en-
courage the parties to supplement their assertions if
insufficient could be helpful. This should belong to the
case management techniques in international arbitra-
tion used for concentrating the dispute and thereby
controlling time and cost.

96} See for the following, e.g., Bietz, Zur 'miindlichen (Glite-}Ver-
handlung vor dem Zivilgericht, in: DRiZ 2003, pp. 406 et seq.; Elsing,
supra FN. 5, p. 118; Gerstenmaier, supra FIN. 3, p. 23; Gantenberg,
supra FN. 3, p. 20; Gottwald/Treuer, Verhandeln und Vergleichen im
Zivilprozess, 2nd edition, Richard Boorberg Verlag (2005); Fisher/Ury/
Patton, Das Harvard Konzept, Der Klassiker der Verhandlungstechnik,

24th edxtlon Campus Verlag (2013).
97) I had as a judge to decide thousands of civil d1sputes and was

never challenged because of preliminary deliberation disclosures. See
for this item, e. g., Ghassemi-Taber/Nober, Die Richterablehnung im Zi-
vilprozess, in: NJW 2013, pp. 3686 et seq.; Geyh, Judicial Disqualifica-
tion: An Anadlysis of Federal Law, Federal Judicial Center, second edi-
tion USA 2010 P 31, from wwwf;c gov/public/pdf. ../ judicialdg. . ./ju-.
dicialdq.pd...: ”. the general rule is that remarks a judge makes in the
course of ong(}ing judicial proceedings, remarks that are in the nature
of reactions to what the judge has observed, do not warrant disqualifi-

cation”.”

98) See supra EN. 5.

99) See supra FN. 78, 88.

100) 2013 COHHnermal Arbitration Rules and Mediation Procedures
of the AAA, amended and effective 1 October 2013, R-22 (b) ii1. and
iv, from www.adr.org/cslideplgéldcService=GET. See Duffy,  Revised
AAA commercial rules align with IBA rules, International Law Oftice,
07 November 2013, from www.klgates.com/james-p-dutty/.

101) 2013 Administered Arbitration Rules of the HKIAC, effective

1 November 2013, article 22.3, frc.-m aryme.con/. . ./reglamento-arbi-

traje-2013- china-hon. .
102) See, e.g.,-the 2009 International Dispute Resolution Procedures

of the AAA/ICDR, article 20, from webcasts.acc.com/. . /ICDR_Ru-
les_(June_1,_2009)-c.. .; the 2012 Arbitration Rules of the ICC, altlcle
25, from WICCWbG Drg:> >Arbitration.
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In particular the disclosure of the court’s preliminary
deliberations at the hearing, if requested or accepted
by the parties and their lawyers in writing or on the
record, could lead to a fairer and quicker proceeding.
This disclosure could provide all litigants “with the
arbitral tribunals preliminary views on the issues in
dispute” and with what could be “necessary in terms
of evidence from each party in order to prevail on
those issues” — such disclosure is proposed as a possi-
bly helpful “step to facilitate a settlement of part or all
of the parties’ dispute” by the CEDR Commission on
Settlement in International Arbitration (hereafter:
CEDR Commission) in its final report from 2009103,
The disclosure should happen under the declared, ac-
tual and genuine willingness of the arbitral tribunal to
follow better arguments. Perceptible to the litigants,
such practice and conduct of arbitrators should be
without any pre-judgement of disputed issues and
should therefore be acceptable to the arbitration com-
munity in the common-law world too. As it is, the
arbitral tribunal often has to decide on some prelimin-
ary issues prior to the final award, for example on the
relevancy or materiality of evidence, which may im-
pact the outcome of the arbitral case but should not be

seen as an improper prejudgementi®, The common
argument that the disclosure of preliminary delibera-
tions would take place at too early a stage when not all
aspects of the case are clear disregards the reason for
this disclosure, namely to come to an open communi-
cation, helping to clarify the facts and to concentrate
the procedure on the relevant issues.

3.3. Based on such communication, the arbitral tri-
‘bunal should also encourage the parties to discuss the
p0551 bilities of an amicable settlement of the dispute
and “offer suggested terms of settlement as a basis for
turther negotiation” if this offer is requested by the
parties in writing or on the record. This approach to
reduce the parties’ costs by settlement, proposed by the
CEDR Commission'9’, requires courageous and ex-
perienced arbitrators, well-prepared for the case and
with the ability to deal with highly sensitive issues.
Lawyers and arbitrators with a common law back-
ground may have difficulties accepting such a role of
the arbitral tribunal, although some common law
countries propose similar techniques to encourage sett-
lement by the arbitral tribunal in their arbitration
acts'V®, In U. S. civil litigation, for example, the pretrial
discovery phase seems to be the main area of settle-
ment discussions, as it is reported that about 90% of
civil disputes are carried out until the end of this phase,
almost 70% resulting in settlement!®’. Because inter-
national arbitration mostly does not know pretrial dis-
covery, the best place for facilitation of amicable settle-
ments should be in the hearings before the arbitral
tribunal and with its support.

VI. Concluding Remarks

International arbitration might not yet have reached
s “golden age” and will require continuing discus-
sions, investigations and efforts from all participants in
arbitration for the coming years to improve its effi-
ciency. But international arbitration should have the
chance to go on its way as a requested, worldwide
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alternative to court litigation and merits the enlarge-
ment of its caseload.

The qualification of the sunrise over the “glorious,
golden age of arbitration” might possibly be given for
Investment treaty arbitration, which is lauded and cri-
ticized at the same time'%®., Demands for more trans-
parency may be understandable in this area because of
its specific public interest'®”. The same can not be said
for international commercial arbitration where confi-
dentiality is one of the most important and accepted
benefits.

International arbitration should use best practice
tools, including some tried and tested case management
techniques from the common- and civil-law world to
concentrate arbitral proceedings and to thereby contri-
bute to improving efficiency. Such techniques could

- also include the German experience of shaping the pro-

cedure by open communication between the arbitral
trribunal and the litigants, by a disclosure of the court’s
preliminary deliberations, by encouraging the parties to
supplement their assertions if insufficient and by the
arbitrators’ fostering to settle the dispute.

The German technique of “relevance” could be use-
ful for international arbitration but might fail because
of the divergent, more generous understanding of rele-
vancy 1n the common-law culture and especially in the
United States. The next step to bridge this gap could be
to reach a common interpretation and application of
the terms “relevance” and “materiality” pursuant to
articles 3 and 9 of the IBA Rules which seem over-
whelmingly to be considered as a standard in the con-
text of taking of evidence in the international arbitra-
flon community.

International arbitration has a great opportunity to
bring common- and civil-law philosophies closer and
closer together by developing some kind of efficient
procedural model which employs the best tools and
case management techniques to frame the most appro-
priate procedure for the needs of each speC1f1c case.

103) See artlcle 5, 1., 1.1. of the CEDR Rules for the Facilitation of
Settlement in International Arbitration, in Appendix 1 of the Final Re-
port ot the Commission, November 2009 from www.cedr.com/. . ./arbi-
tratmn_commlsmon/Arbltrano The mdwxdual members of the CEDR
Commission come from different common and civil law countries all
over the world and might therefore be representative for best practice
in international arbitration. See also Bietz, supra FN, 96, p. 411; Bock-
stiegel, supra FN. 33, p.5, proposes a “Working Paper” only for the
tribunal. The UNCITRAL Notes on Organizing Arbitral Proceedings,
2012, discuss the advantages and disadvantages of “a list of points at
issues” be prepared by the arbitral tribunal “for analytic purposes and
for ease of discussion”, p. 17, from www.uncitral.org /. ../ arbitration/
...notes/arb-notes-e. . ..

104) See Raeschke-Kessler, supra FN. 63, p. 54.

105) See CEDR Commission, supra FN. 103, article 5, 1., 1.3, Equi-
valent provisions contain only a few rules of arbitral institutions, e. g.
the DIS-Arbitration Rules 98, section 32, from http://www.dis-arb.de/
en/16/rules/dis-arbitration-rules-98-.

106) See the Final Report of the CEDR Rules, supra FN. 103, Ap-
pendix 4: “Table of existing Provisions on settlement in arbitration”,
showing explicit provisions from legislation around the world.

107) See Schack, supra FN, 19, margin no. 146. Compared with
Germany, only 24.5% ot the civil cases that are dealt with the German
regional courts in the first instance are settled, 25.7% end in controver-
sial decisions, 14.3% in default judgements or judgement by consent;
see Statistisches Bundesamt Wiesbaden, supra FN. 17, p. 46.

108) See Menon, supra FN. 1. For a critical approach see Study
wLrofiting from Injustice, supra FN. 4. For an alternative view see
Wilske/Markert, supra FN. 2, p. 105.

109) See Buntenbroich/Kaul, Transparenz in Investitionsschiedsver-
fahren — Der Fall Vatrenfall und die UNCITRAL-Transparenzregeln, in:

SchiedsVZ 2014, pp. 1 et seq., pp. 4, 5, 7, 8.



